2009 General Assembly Session Report

Executive Summary

The 2009 General Assembly session was overshadowed by the economic crisis and continued erosion of state revenues.  Prior to the beginning of session, the Governor announced substantial state program cuts and a planned layoff of state workers. However, the passage of the slots proposal by Maryland voters last fall alleviated the need for layoffs, at least for the short term.  The ever-growing budget deficit did not deter members of the General Assembly from introducing legislation this year.  There were 1581 House and 1073 Senate bills and 21 joint resolutions introduced with 799 bills and one resolution passing during the 90-day session.  The construction industry along with other business groups responded to a number of measures that sought to impose new regulatory restrictions over many already strictly regulated industries.  While some measures died because of the cost of implementation, many passed regardless of the fiscal implications.  These new oversight requirements will be very difficult for state agencies to implement and enforce in light of continuing budget cuts.  The fiscal situation may require the Legislature to reconvene this fall to pass additional tax increases if revenues continue to decline.

Land Use Issues

The Administration introduced a modest package of Smart Growth bills based on recommendations from the Task Force on the Future for Growth and Development.  The three bills as drafted updated and added to the Smart Growth visions, required measures and indicators of growth to be included in comprehensive plans, and reversed the Court of Appeals Terrapin Run decision by specifically defining consistency as it relates to local plans and ordinances.  All three bills were amended and passed.   The visitability mandate was reintroduced this year.  The bill required the Department of Housing and Community Development to adopt the ANSI 117 visitability standards for all new single-family dwellings.  These accessibility codes require all new homes to be built at zero–grade with accessible bathrooms and other features on the first floor.  The measure failed but will be studied again during the interim.   One bright note for the development industry this session was passage of the construction permit tolling bill.  This measure will freeze development permits issued from January 1, 2008 through June 30, 2010 and requires the Maryland Department of Planning to provide a report to the General Assembly at the end of 2009 on the impact of tolling, whether the tolling period should be extended, and other actions that the state could take to alleviate the real estate market downturn.

Environmental Issues

Once again, the legislature introduced and passed a variety of environmental measures aimed at augmenting Bay cleanup efforts.  The measure that will have the most impact on the development industry is the Standing bill.  This bill as passed will apply the federal standing criteria for individuals and associations to appeal permit decisions and critical area variances.  Wetlands, water appropriation, waterway construction rubble landfill and the NPDES Stormwater permits will all be subject to broadened appeal.  Appeal of these permits will no longer be subject to the contested case process.  Appeals will be on the record to the circuit court.  The septic legislation that passed came out of a tributary strategy goal of converting all 420,000 septic systems in the state to nitrogen-reduction systems.  The measure was amended to apply to new installation and replacements only in the critical area. Although language in the bill appears to allow grants only for homeowners, both the Attorney General’s office and the Maryland Department of Environment provided written interpretation indicating the grants would continue to be available for new construction units.  The No Net Loss of Forest bill was loosely based on recommendations from a Department of Natural Resources task force that met last fall.  As drafted, the bill established a no net loss of forest policy in the state and amended forest conservation requirements to enhance preservation of priority forests.  Amendments adopted in the bill as passed require additional input from stakeholders to establish a definition of no net loss of forest and provide recommendations to the General Assembly to establish a policy of no net loss.  In addition, the measure eliminates the forest conservation waiver process for currently paved areas and requires applicants to obtain a variance to disturb trees, shrubs and plants that are threatened or endangered, located in historic sites, or have a diameter of 30 inches or more.  A measure to enhance energy efficient construction passed with amendments.  The Department of Housing and Community Development adopts the International Energy Conservation Code (IECC) as part of the building code in Maryland.  The bill as introduced would require adoption of the most updated version of the IECC within 12 months of issuance by the state and 6 months after state adoption by local jurisdictions.  In addition, provisions would have required new residential and commercial construction to achieve and additional 30% energy efficiency rating by 2012 and an additional 50% efficiency by 2018.  These provisions were stricken from the final language of the bill. 

Tax Issues

The mantra this session from the Administration and Legislative leaders was that no new taxes or fees would pass this session.  That didn’t stop members from introducing legislation to add new or increase existing taxes and fees.  One measure that died on the Senate floor would have required counties to establish a stormwater fee for residential and commercial properties.  The industry supported the measure with amendments to make it authorizing and provide a waiver or credit for homes that utilize low impact design and stormwater facilities.  The Administration introduced a bill to change the structure of the Rehabilitation Tax Credit Program from a grant to a traditional tax credit.  The bill died in the Senate.  However, the program received $7 Million in funding in the budget and it’s likely the measure will be introduced again in 2010.

Professional Issues

The builder sales representative registration/guaranty fund law that passed in 2008 needed clarifying language related to the collection of guaranty fund fees.  The technical legislation passed without opposition.  The interior design industry introduced an ill-fated measure that would establish a licensing requirement to replace the current certification program.  The definition of interior design work was drafted to include work done by architects, engineers, remodelors and other design professionals and would have either required these professionals to become licensed or use a licensed interior designer.  The measure died in committee. 

The 2009 General Assembly Session Report provides a synopsis of the major issues considered by the Legislature affecting the building industry, a progress report of all legislation monitored during the session, voting records of Delegates and Senators on selected issues and statistical information showing the number and types of bills followed by the MSBA Legislative Committee.  The report is designed to provide a snapshot of the session, with a focus on the most important bills.

