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The stalemate over taxes, slots and the budget dominated the proceedings during the 2007 Maryland General Assembly Session.  Without an agreement between Governor O’Malley, House Speaker Michael Bush and Senate President Mike Miller over how or even when to fix the state’s structural budget deficit lawmakers could neither spend much new money nor pass any revenue bills.  Senate President Mike Miller set out clear instructions that the Senate was not to pass any significant revenue or spending bills until a comprehensive solution was on the table.  This sets the stage for a special legislative session in September of 2007 focused on raising revenue or a 2008 regular session dominated by tax and fee bills. 

The building industry’s top priority, heading off a punitive fee on development, remodeling and landscaping was killed in two Senate committees.  Support for the bill was driven by a growing acknowledgement in Annapolis that Maryland will not reach its goal of reducing bay pollution to levels that will remove the Chesapeake Bay from the EPA’s list of impaired waters by 2010.  The Chesapeake Bay Green Fund - HB 1220 / SB 901 was touted as the mechanism to provide a dedicated funding source for bay cleanup but sought to collect 80% of the costs of bay cleanup from new construction, a constituency that represents less than one percent of the population and the tax base.  The bill collected the fees in a way that would have resulted in sharply higher costs to the home buyer, further deepening Maryland’s housing affordability crisis.  Defeat this year does not end the issue.  There is strong support even in the Senate for a dedicated funding source to pay for funding bay clean up.  

HBAM proposed two alternative funding mechanisms that have the potential to provide more money for bay cleanup; a storm water utility fee, and a broadening 
of the bay restoration fee (flush tax) which is already being collected to get Maryland’s sewage treatment plants compliant with the Federal Clean Water Act.  Both of these funding sources reflect the broad responsibility all Marylander’s have for bay pollution and should have for bay clean up.  

Water quality concerns also led to the introduction of The Storm Water Management Act of 2007 - HB 786 / SB 784 which would have set specific performance criteria in state law including a requirement that pre and post construction hydrology remain unchanged on a development site.  Proponents of the bill argued that storm water management in Maryland is no longer state of the art.  HBAM opposed the original version of the bill because the standards were in conflict with MDE regulations and in many cases unachievable.  A working group of industry storm water experts was formed to work on the bill.    The bill was eventually amended allowing HBAM to support a version that tasks MDE with developing a model low impact development ordinance for use at the local level.  

A dispute over a lot deposit in a new home development apparently motivated a Prince Georges County Delegate to introduce and pass Licensure – Home Builders and Sales Agents - HB 1288.  This bill will require new home builders to use a licensed sales agent to sell their product.  HBAM opposed the bill arguing that the Attorney General’s Builder Registration Unit has authority over new home sales activities and has remedies at its disposal which offer better protection to the consumer than the real estate commission including issuing fines and suspending a builder’s ability to work in Maryland.  The attorney general’s office supported the licensure of sales agents arguing that they had no way to track the movements of disreputable sales people.  Carroll County Senator Larry Haines and Baltimore County Senators Bobby Zirkin and Delores Kelly argued on the Senate floor that consumers have no recourse when sales agents mislead them during the new home purchase other than to take legal action on their own and that the Department of Labor Licensing and Regulation has received numerous builder complaints that are not reflected in the work of the Attorney General’s Builder Registration Program.  Senators, E.J. Pipkin, Jim Robey, Nancy Jacobs and Rona Kramer all argued for the industry position during the floor debate on this bill.  Attempts to obtain a veto of this bill were unsuccessful and Governor O’Malley signed it into law on April 24, 2007.   
The final version of the bill maintains an exemption for builders who directly participate in the sale of their own product.  A request has been made for an attorney general’s opinion about the scope of the exemption, whether it applies to employees of registered builders and whether all individuals registered with the Builder Registration Unit qualify for the exemption.  
The most likely application of the bill is that as of October 1, 2007 new home sales will have to be conducted by individuals licensed by the Maryland Real Estate Commission.  Although not specified in the bill, licensees must be affiliated with a licensed broker.  The broker affiliation can be accomplished by using an in-house broker or by arrangement with an outside broker.  Maryland law does allow for attorneys to serve as real estate brokers under certain circumstances without the prerequisites applied to other real estate broker candidates.  This attorney-broker provision may provide a third method for builders to meet the broker affiliation requirement.  
Proponents of the Maryland Condominium Act - SB 221 argued that condominium developments receive a substandard review and that developers can use condominiums as a loophole to avoid environmental and subdivision regulations.  SB 221 would have allowed local government to apply subdivision regulations to condominium projects.  This bill had the sponsorship of a powerful Senate committee chair, the support of the counties and towns who argued that the legislature should give them the authority to close the land condominium loop hole.  The bill came out of the Senate with a 46-0 floor vote.  A strong hearing the in the house caused a few legislators to take a second look at the bill.  This provided an opportunity to put forward arguments about the strength of the Site Development Plan process and the terrible consequences the bill would have for condo and mixed use developments which turned the House Environmental Matters Committee against the bill in the last week of the session.   HBAM’s position received support inside the committee from Delegates Steve Lafferty, Pam Beidle, Marvin Holmes and Virginia Clagett.  

Two bills granting standing to appeal permits - SB 65 / HB 31 & SB 159 / HB 34 to local community associations and individuals were heard by the general assembly.  This year the drive for the bills came from Baltimore County where community associations have local standing but are frustrated that they can not take appeals on development decisions to Maryland’s highest court.  Proponents had the energetic support of Towson Senator and presumptive Baltimore County Executive candidate Jim Brochin.  Supporters argued that the long standing Maryland requirement that appeals must be taken by someone who is affected in a way that is greater than the general public is unfair and should be overturned.   HBAM opposed these bills on a number of levels arguing that everything from small remodeling projects to local government land use planning could be dismantled by appeals based on generalized fears and opposition to density by local community associations.  These bills were heard early in the session and killed by the House Judiciary committee.  

Perhaps the 2007 bill with the most potential for long term industry impact is HB 773 – Task Force on Growth and Development – Membership and Charge.   This bill expands the already ambitious agenda of a task force created last year as part of the annexation legislation to include a review and recommendations on nearly all aspects of growth management in Maryland.  The task force will examine issues such as incentives to promote regional cooperation, determine methods to assess the cumulative impacts of development on infrastructure, determine what elements are missing from the state’s planning laws, study trends and challenges facing local government as they relate to growth and determine the parameters of a state growth plan.  The panel is required to issue preliminary findings and recommendations by December 2007 and final recommendations by December 2008.  

The Property Protection Act of 2007- SB 3 / HB 237 won surprise passage in a year that eminent domain was expected to remain deadlocked. The bill takes an approach to Eminent Domain that is consistent with the industry’s position because it improves compensation to the property owner rather than banning the use of condemnation for economic development purposes. 

Golf Course Redevelopment Environmental Assessment - SB 352 / HB 417 
eventually died and may be the subject of work by the Maryland Department of the Environment over the summer.  The bill would have created standards for soils testing and require that an independent panel review testing data and mitigation plans for environmental hazards found during golf course redevelopment. 

Controlling Interest, known this year as HB 475 / SB 616 the Land Preservation and Public School Construction Act of 2007 would have applied the recordation and transfer tax to the sale of business entities that hold real estate as their primary asset.  Dedication of the proceeds to school construction and to land preservation programs brought support from the counties and environmental groups who argued that the bill was closing a tax loophole.  HBAM has successfully opposed this bill year after year as part of a coalition of business interests.  The industry argument against this legislation rests on the fact that the bill would in many cases require home buyers to pay transfer and recordation taxes three times during the development process as land, finished lots and then the new home are sold.  The bill was caught up in the general prohibition against any tax bills in the Senate and died.  2007 represents a one year reprieve as the need to find additional tax revenues may drive this bill through the Senate as part of a broader revenue package.  

Taxing Indemnity Deeds of Trust was the purpose of HB 409 which did not make it out of the House Ways and Means Committee.  This bill, like controlling interest, is opposed by general business interests as well as HBAM.  As with controlling interest, taxing an IDOT that is used to finance new home construction would represent double taxation for the home buyer as the taxes are grossed up during the development process.  The bill poses an additional problem of making it more expensive to borrow money for smaller companies that are not as well capitalized.    

SB 499 - Water Appropriations – Recharge Area did not pass the 2007 General Assembly but drew attention to the problems created by current municipal ground water recharge regulations.  The bill would have allowed land already encumbered by permanent easements or otherwise prohibited from development to be credited toward the groundwater recharge requirements associated with municipal well water appropriation permits. The lands listed in the bill already contribute to groundwater recharge but are currently not recognized as functioning recharge areas, unnecessarily reducing the approved withdrawal of water from municipal wells.   The result is that development in many towns either occurs at lower densities than is necessary to match traditional municipal growth patterns and meet Smart Growth goals or development is deflected away from municipalities deep into to rural agricultural areas that are not well suited to accommodate growth.   Although the bill did not pass, important opponents of the legislation acknowledged that some change to the recharge requirements is necessary.  

The provisions of SB 591 / HB 523 – Building Excise Tax would have granted blanket authority to municipal government to collect a building excise tax.  Municipal government argued that the bill was necessary because aid to local government was cut by more than $580 million over the last four years. Even though the bill did contain language that the money would be spent on growth related expenses, the connection was very loose and would not have represented a strong enough nexus.  The bill has been defeated for three years in a row using arguments that the capital needs and revenue sources of municipal governments are not uniform and therefore blanket authorization is inappropriate.  

There is a growing opinion that Maryland’s tax structure, basically unchanged in forty years, should be overhauled because it is too narrowly based and contains too many exemptions.  During the 1990’s general fund tax revenues averaged about 5.1% of personal income.  Today, despite a strong economy, tax receipts fall short of that benchmark. State government presently relies on a personal income tax that is relatively flat rather than graduated.  The sales and use tax is considered to be one of the narrowest in the country because groceries, prescription drugs, medical appliances, non-prescription drugs, and residential utilities have been exempted from the tax.  HB 448 – Sales and Use Tax – Services – would have broadened the sales tax to include items such as architectural and engineering services.  The bill did not move this year but is another that is almost certain to be included in a comprehensive tax package during the next session.  

The HBAM State Legislative Committee has reviewed hundreds of bills on behalf of the industry.  A spreadsheet containing these bills is available on the members only section of the HBAM web page.  For questions about state legislative activities please call Tom Ballentine, Director of Policy / Government Affairs at 410-265-7400 x 109. 
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